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DISCUSSION: The application (was denied by the Director, Nebraska
Service Center, and is now bgfore the Associate Commissioner for
Examinations on appeal. The appeal will be remanded to the
director for further action. ‘ |
|
The applicant is a native and citizen of- who is seeklng to
obtain a reentry permit pursuant to section 223 of the Immlgratlon
and Nationality Act (the Act){, 8 U.5.C. 1203. ' ‘

The director denied the application after determining that the
applicant had failed to esta lish that he is a lawful permanent
resident or conditional permanent ‘resident of the United States

On appeal, counsel asserts thdt the director erred in his de0151on

He states that the appllcant was asked to prove that he was an
asylee or a refugee, rather ﬁhan to prove that he was a permanent
resident. Counsel states that the applicant, however, provided a
copy of the immigration judge’s decision granting him adjustment of
status to permanent resident| based on his marriage to a United
States citizen. He claims that the applicant cannot provide al copy
of his I-551 because the Sexrvice has not yet issued it, nor has he
been called in for "ADIT" proce351ng =

In pertinent part, section 223 of the Act provides that an alien.
lawfully admitted for permarnent residence who intends to lvisit
abroad and return to the Unlted States to resume that status may
make an application for a permit to reenter the United States

With certain exceptions!, reJulatlons at 8 C.F.R.,223.2(b)§allow
for the approval of a reentry permit if the application (Form I-
131) is filed by a lawful| permanent resident or condltlonal
permanent resident.

As evidence of the appllcant’ status in the United States, cOﬁnsel
submits a copy of an order of the immigration judge grantlng the
applicant adjustment of status to permanent residence under section
245 of the Act, 8 U.S8.C. 1255| on December 4, 1998. The applicant
_has, therefore, established that he was granted lawful permanent
residence prior to the filing of the application. | P

However, the record reflects that the application for a reentry
permit was filed on April 19, 1999. The applicant’s intended

prior reentry permit is still} valid, (2) certain extended | |
absences have been taken by the applicant, or (3) the applicant
is entitled to nonimmigrant diplomatic or treaty status and has
not -submitted the applicable waiver and/or tax exemption form. A
review of the record reveals [that none of these exceptions to the
approval of a reentry permit {is present in the matter at hand.

lSee 8 C.F.R. 223.2(c) providing ineligibility where (1)‘a
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departure from the United States was February 1, 1999. Regulétlons
at 8 C.F.R. 223.2(b) require that the appllcatlon be filed with the
Service prlor to departure from the United States. There 'is no
evidence 1in the record to [establlsh that the applicant was
requested to submit evidence of the date of his departure from the
United States, or evidence that he was in the United States when
the application was filed.

The'case will, therefore, be |remanded in order that the director
may accord the applicant an|opportunity to submit the required
evidence. The director shall enter a new decision which, if
adverse to the applicant, is to be certified to the Assoc1ate
Commissioner, Examinations, for review.

|
|

“ORDER: The director’s decision is withdrawn. -  The caSé is

remanded for approprlate action consistent with the above

discussion and entry of a new decision. ‘ N




